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RECOMMENDED DECISION ON MOTIONS AND CROSS-MOTIONS FOR SUMMARY
JUDGMENT
Presently before the court are motions for summary judgment filed by the plaintiff, the third- party
plantiff and each of the defendants on various clams and cross-dlams in this action arisng out of a

congtruction project at the Brunswick Naval Air Station.*

! Summary judgment has been granted in favor of Greenwich Insurance Company on its claims against third-party
(continued on next page)



. Summary Judgment Standard

Summary judgment is appropriate only if the record shows “that there is no genuine issue asto any
materid fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“In thisregard, ‘materid’ means that a contested fact has the potentid to change the outcome of the suit
under the governing law if the dispute over it is resolved favorably to the nonmovant. By like token,
‘genuineé meansthat ‘the evidence about thefact is such that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)). The party moving for
summary judgment must demonstrate an absence of evidence to support the nonmoving party’s case.
Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether thisburden ismet, the court
must view the record in the light most favorable to the nonmoving party and give that party the benefit of all
reasonable inferencesin itsfavor. Nicolo v. Philip Morris, Inc., 201 F.3d 29, 33 (1st Cir. 2000). Once
the moving party hasmede aprdiminary showing that no genuineissue of materid fact exigs, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and interna
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atriadworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,

31 (1t Cir. 2001) (citation and internd punctuation omitted).

defendants IM G Excavating & Construction Co., Inc. (“JMG”), Crown Performance Company, Judith M. Gro and Brian D.
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The mere fact that both parties seek summary judgment on particular dlams does not render
summary judgment ingppropriate. 10A Charles Wright, Arthur Miller & Mary Kane, Federal Practice
and Procedure (“Wright, Miller & Kane’) 8§ 2720 at 327-28 (3d ed. 1998). For thoseissuessubject to
cross-mationsfor summary judgment, “the court must consider each motion separately, drawing inferences
againg eech movant inturn.” MerchantsIns. Co. of New Hampshire, Inc. v. United States Fidelity &
Guar. Co., 143F.3d 5, 7 (1t Cir. 1998) (citation omitted). If thereareany genuineissuesof materid fadt,
the opposing motions must be denied as to the affected issue or issues of law; if not, one moving party is
entitled to judgment as a matter of law. 10A Wright, Miller & Kane § 2720.

Il. Factual Background

The statements of materid factsfiled by the parties pursuant to this court’s Locd Rule 56 include
the following undisputed materid facts.

Defendant J.A. Jones Management Services, Inc. (“ Jones’) was selected by the Navy to act asthe
generd contractor in the renovation of Hangar One a the Brunswick Nava Air Station (“the Project”).
Statement of Facts Submitted by IMG Excavating and Construction Co., Inc., Supporting Its Motion for
Summary Judgment (“JMG SMF’) (Docket No. 132) 1 1; Fireman's Fund Insurance Company’s
Response to Statement of Facts Submitted by IMG Excavating & Congtruction Co., Inc. Supporting Its

Motion for Summary Judgment, etc. (“Fireman’'s JIMG Responsive SMF’) (Docket No. 91)? 1.

Gro. Docket No. 86.

2 During a telephone conference with counsel for all parties, | granted the oral motion of counsel for IMG for leaveto refile
its motion for summary judgment, originaly filed only against Fireman’'s Fund Insurance Company (“Fireman’s Fund”),
Docket No. 64, to seek summary judgment against both Fireman’s Fund and Jones, Docket No. 128. The refiled motion,
Docket No. 131, was accompanied by a statement of material facts, Docket No. 132, that isidentical to the statement of
material factsfiled in support of the original motion, Docket No. 65. Instead of filing anew but identical responseto the
second statement of materia facts, Fireman’s Fund and Jones incorporated the original response filed by Fireman’s Fund,
Docket No. 91, by reference into their response to the refiled motion, Opposition of Fireman’s Fund Insurance Company
and J.A. Jones Management Services, Inc. to Motion for Summary Judgment, etc. (Docket No. 133) at 2. IMG contends
(continued on next page)



Fireman’ s Fund issued abond on behalf of Jonesfor the Project (the“Fireman’sbond”), asrequired by the
Miller Act, 40 U.S.C. 8 3131, et seq. 1d. 2. Joneshired IMG asasubcontractor. I1d. 3. The Project
was originaly designed by Oest Associates, Inc. Id. 5.

JMG hired Becker Structural Engineers, Inc. to work as a subcontractor for IMG. 1d. 7. On
December 20, 2001 Paul Becker wrote a letter to a representative of IMG and sent a copy to a
representative of Jones. 1d. 8. After reviewing the condition of theroof of Hangar One and consdering
the Oest design, Becker determined that he had “ grave concerns that the roof trussesin their current and
repaired condition do not have the capacity” to meet building code requirements. 1d. 9. Becker
concluded: “We consder the existing conditions to present an extremely dangerous condition . . . [t]he
Navy should condder closng Hanger [sic] 1 until the results of the above evduationsare complete” 1d. |
10. IMG communicated its safety concernsto Jones. 1d.  11. Jonescommunicated those safety concerns
to the Navy. Id.  12. Lessthan a month later, Susanne Grant, the project engineer for the Navy,
admitted, in writing, that the Oest design would not comply with building code requirements and directed
that the Project should proceed anyway. Id. 1 13.

The Navy designated Paul Becker asthe project architect/engineer. 1d. 1 15. Becker then became
respongblefor dl of the engineering on the Project. 1d. §17. Becker’ sdesign enlarged the scope of work
by IMG required to complete the Project. 1d. §18. TheBecker desgninvolved asted truss exoskeleton

to be congtructed around the outside of Hangar One. Id. §19. The design of the Project evolved as

that such incorporation by reference “is not cognizable under the Federal Rules of Civil Procedure” and that its refiled
statement of material facts therefore “must be deemed admittedin toto,” Reply Statement of Facts Submitted by IMG
Excavating and Construction Co., Inc., etc. (Docket No. 135) at 1 n.1. Contrary to IMG'sargument, Fed. R. Civ. P. 10(c)
does not support its position. This court will not so elevate form over substance as to penalize a party for its attempt to
minimize the sheer volume of documents filed in this case by choosing not to file adocument identical to one already
before the court but rather directing the court’ s attention to the already-filed document.



congtruction was proceeding. 1d. §21. TheNavy solicited estimates of additiond costsinvolved with the
Becker design from Jones. 1d. §22. A January 10, 2003 Request for Equitable Adjustment wasthefirst
time MG put together written notice of the scope of extra work for which it was seeking payment.
Additiond Statement of Material Facts of Freman's Fund Insurance Company in Support of Its
Oppostion, etc. (“Firg Fireman's SMF’) (included in Fireman’'s Responsve SMF beginning at 4) 1 34;
Reply Statement of Facts Submitted by IM G Excavating and Construction Co., Inc. Supporting IltsMotion
for Summary Judgment (“IMG Hrst Responsive SMF”) (Docket No. 135) 1 34. On March 18, 2002
Grant sent an e-mall to Jones stating that she wanted to issue a contract modification “ before anyone starts
ordering parts and materias” Id. 35. Jones passed thisinformation dong to IMG. Id.

On April 9, 2002 the Navy and Jones executed Modification #1 to their contract which provided
that Joneswould prepare al drawings and specificationsfor theinstalation of new stedl trusses on the roof
of Hangar One and that this work would be done a no additiond cost. Id. § 36. Modification 1
subgtituted the March 18, 2002 drawings of Becker for the Oest design. IMG SMF ] 16; Fireman’'sMMG
Responsive SMF {16. Under theinitia Oest design, IMG was only required to execute the construction
phase of the Project. Greenwich Insurance Company’s Statement of Materid Facts in Support of Its
Motion for Summary Judgment, etc. (“ Greenwich SVIF’) (Docket No. 73) § 29; Faintiff’s Opposing
Statement of Material Factsto Defendant Greenwich Insurance Company’ sMation for Summeary Judgment
(“Doten Greenwich Responsive SMF’) (Docket No. 107) 1 29. With the new Becker design, the Navy
changed the task order so that IM G was ultimately responsible for designing and building the Project. 1d.
JMG did not have the opportunity to design the Project fully beforeit wasbuilt. 1d. 1 31. IMG could not

provide an accurate cost for the revised Project because the price had to devel op asthe design devel oped.



Id. 33. Becker did not issue drawings that were 100% complete until September 2002; there was not
way anyone could give afar estimate of the cost until September 2002. 1d. 11 34-35.

At no time whilethe work was being performed did the Navy indicate to Jonesthat it would refuse
to pay the additional cogts for the Becker Design. IMG SMF ] 23; Fireman’s IMG Responsive SMF |
23. Jones consdered the likely cost of completion of the Becker design to be between $1.8 million and
$1.9 million. 1d. 124. Jones expected to be paid and communicated that expectationto IMG. Id. 1 26.
Jones told the Navy that the extra cost was going to be gpproximately one million dollars over the initid
contract amount. I1d. 27. The Becker design and IMG’ s performance on the Project wereregarded asa
success. 1d. 129.

Inlate 2002, plaintiff Doten’ s Congtruction, Inc. (“Doten”) was hired as a second-tier subcontractor
on the Project by IMG. Plaintiff Doten’s Congtruction, Inc.’s Statement of Materid Factsin Support of
Aantiff’ sMation for Summary Judgment (“Doten SMF’) (Docket No. 67)  2; Freman'sFund Insurance
Company’s Response to Statement of Facts Submitted by Doten’s Congtruction, Inc. Supporting Its
Motion for Summary Judgment, etc. (“Fireman’s Doten Responsve SMF’) (Docket No. 93)  2;
Greenwich Insurance Company’s Response to Plaintiff’s Statement of Materid Facts in Support of
Pantiff’ sMotion for Summary Judgment, etc. (* Greenwich DotenResponsive SMF”) (Docket No. 99)
2; MG Excavating and Congtruction Co., Inc.’s Opposing Statement of Materid Factsin Oppositionto
the Motion for Summary Judgment of Plaintiff, etc. (* MG Doten Responsive SVIF’) (Docket No. 95) 2.

Defendant Greenwich Insurance Company (“Greenwich”) issued a payment bond on behdf of MG in
connection with theProject (the* Greenwich bond”). Id. 5. Therewasno written contract between MG

and Doten. 1d. 16. At leadt initidly IMG and Doten agreed that IMG would pay Doten on a*“time and



materids’ bassfor dl labor and materia costsincurred by Doten on the Project plus an agreed-to markup.
Id.

Doten invoiced MG on aweekly basis for al labor and materias supplied during the preceding
week. Id. §7. Prior to hiring Doten, IM G did not discloseto Doten the due date for paymentsfrom Jones
or the Navy not didit otherwise describe to Doten its pecific payment arrangementswith those parties. Id.
8. Thetota vaue of the work and materids supplied by Dotento IM G and the Project is $206,370.51,
of which IMG had paid to Doten $120,016.51. 1d. 9 10.2 Al Iabor and materias supplied by Dotenon
the Project were satisfactory to IMG, which acknowledges that Doten is entitled to be paid. 1d. 7 12.
Fireman’s Fund and Greenwich concede that Doten’ s work was performed in a satisfactory manner. 1d.
Upon IMG'sfalureto pay Doten, Doten filed atimely proof of cam with Fireman’ s Fund and Greenwich
on their repective bonds. Id. 113. Nether Fireman’s Fund nor Greenwich has paid Doten anything in
response to these clams. Id. 7 14. Doten’slast day of work on the Project wasin January 2003. Id.
15. Within 90 days after completing its work, Doten’s sent to Jones a detailed listing of itsinvoices and
their “associated open balances.” Statement of Materid Facts of Fireman's Fund Insurance Company in
Support of its Motion for Summary Judgment Against Doten’ s Congtruction, Inc. (Docket No. 77) 1 12;
Paintiff’ s Opposing Statement of Materid Factsto Defendant Fireman’' s Fund Insurance Co.’sMation for
Summary Judgment (Docket No. 104) 1 12.

This Project wasan anomdy insofar asit isvery unusud to changefrom onearchitectura designto
acompletdy different one. Greenwich SMIF 41; Doten Greenwich Responsive SMF § 41. The Oest and

Becker designs were completely different from one another. Id. 42. The Project went from repair of

® IMG purports to qualify its response to this paragraph of Doten’ s statement of material facts, but the qualification (also
(continued on next page)



existing trusses to adding substantial new sructura components to the hangar. 1d. §44. During the
refinement of the Becker design, Jonesand IMG were being paid out of the fundsthat were earmarked for
theinitid task order. 1d. 145. The Navy chose to keep the amount of the original task order in placeto
pay for thework asit proceeded. 1d. §46. MG ultimately submitted aRequest for Equitable Adjustment
from Jones in the amount of $874,513 for the additiond cots it dleged it had incurred as a result of the
abandonment of the Oest design. 1d. §50. All of thework performed by IMG and Doten on the Project
was done pursuant to the Becker design. 1d. 11 62-63. Jones in turn submitted the request for equitable
adjusment to the Navy. Statement of Materid Factsof Fireman’ s Fund Insurance Company in Support of

Its Moation for Summary Judgment Againg IMG Condgruction and Excavating [9c], Inc. (“Fireman’s
SMF”) (Docket No. 82)* 1 28; IMG Excavating and Corstruction Co., Inc.’s Opposing Statement of

Materid Facts in Oppostion to the Motion for Summary Judgment of Fireman's Fund, etc. (“IMG
Fireman's Responsve SMF’) (Docket No. 101) 1 28.

[11. Discussion

A. Motionson JIMG’s Cross-Claims

expressed as a denial) lacks any citation to the summary judgment record, IM G Doten Responsive SMF 1 10, and will
accordingly be disregarded. Local Rule 56(c).

* Fireman’s Fund contends that all of the facts set forth in this document must be deemed admitted because IMG's
qualifications or denialsin responsefail to comply with Local Rule 56. Motion of Fireman’s Fund Insurance Company to
Deem Fireman’s Fund Insurance Company’ s Facts Admitted (Docket No. 123) at 1-2. Asserting that “ exposing each of
these attempts to muck up the record would require numerous pages of discussion,” Fireman’s Fund declinesto do so,
instead inviting the court “to make its own determination.” Id. at 2. It isincumbent upon aparty seeking relief inthe
nature of striking many or al of the entriesin an opposing party’s statement of material factsto identify for each such
entry the reason or reasonswhy it is entitled to that relief. While this court always determines for itself whether adenial

or qualification of a particular material fact included in amoving party’ s statement of material factsis properly supported
by the citation given to the summary judgment record, and always disregards purported denials or qualificationsthat are
unsupported by any such citation, | decline Fireman’s Fund’ sinvitation to undertake the work that should be performed
by itsown counsel. A motion to deem facts admitted is superfluous under Local Rule 56 in any event. My opinion notes
the facts presented in Fireman’ s Fund’ s statement of material facts on which | rely. Themotionto deem any other entries
in that document admitted is denied.



IMG seeks summary judgment againgt Jones and Fireman’'s Fund on Counts 11-1V of its cross-
dam.> Mation for Summary Judgment of IMG Excavating and Construction Company, Inc., etc. (“IMG
Motion”) (Docket No. 131) at 4-13. Only one of these countsis asserted against Fireman’s Fund: Count
11, dleging violation of 10M.R.SA. 81111 et seq. IMG Cross-Clams Y 12-13. That count, dong with
Count 1, aleging violation of the Miller Act, 40 U.S.C. § 3131 et seq., and Count IV, assartingaclamin
guantum meruit, are asserted againg Jones. Id. 111 5-17. Jones and Fireman's Fund seek summary
judgment on &l four counts of IMG's cross-dam.® Motion for Summary Judgment of Crossclaim
Defendant Fireman’ s Fund | nsurance Company, etc. (“Fireman’sJIMG Motion”) (Docket No. 81) at 1-2.
IJMG contends that Fireman’s Fund is ligble for the obligations of Jones by operation of the Miller Act,
JMG Motion at 3-4, and Jones and Fireman's Fund appear to agree, Fireman's IMG Motion at 2. See
generally GE Supply v. C & G Enters,, Inc., 212 F.3d 14, 17 (1st Cir. 2000) (describing role of Miller
Act).

1. Count Ill. Count Il of the cross-claim seeks recovery under 10 M.R.SA. 8§ 1111 et seq. Cross-
Clams 1Y 12-13. Jones and Fireman's Fund contend that this clam is preempted by the Miller Act.
Fireman’'s MG Motion at 13-14. IMG assertsthat it has established the four required dementsof sucha

datutory clam as they are st forth in Jenkins, Inc. v. Walsh Bros., Inc., 776 A.2d 1229, 1237 (Me.

® Count | of the cross-claim seeks contribution and indemnity from Jones and Fireman’s Fund, aswell as Greenwich, if
MG isfound liable to Doten at trial. Amended Answer and Amended Cross-Claims of Defendant IMG Excavating &
Construction Co., Inc. to Plaintiff’s First Amended Complaint (Docket No. 24), Cross-Claims (beginning at 7) (“IMG’s
Cross-Claims”) 11 1-4.

® Fireman’'s Fund has requested oral argument on its motion for summary judgment against IMG. Fireman’s Fund
Insurance Company’s Request for Oral Argument (Docket No. 124). The parties' papers provide a sufficient basis on
which to decide the motion. The request for oral argument is denied.

"The caption to the motion notwithstanding, it is apparent that the motion is filed on behalf of both Fireman’s Fund and
Jones. Thefirst paragraph of this motion states that Jones and Fireman’ s Fund are entitled to summary judgment against
Doten, Fireman’s JMG Motion at 1, but it is clear from the body of the motion that it in fact dealswith IMG’ s cross-dams
rather than any claims asserted by Doten.



2001). MG Motion at 7-8. In response to the argument raised by Jones and Fireman's Fund, IMG
reiterates the argument made in its own motion for summary judgment and adds that its clam under the
Mainegauteisfor “additiona but separate’ rdief, namdy anincreasein the contract price of $148,790.48
authorized by the Navy which it asserts Jones “never clamed . . . for payment” nor “remitted to MG.”
Objections of MG Excavating and Congtruction Co., Inc. to the Motion for Summary Judgment of JA.
Jones and Fireman’ s Fund Insurance Company, etc. (“IMG Fireman’ sFund Opposition”) (Docket No. 97)
at 16-18. Jonesand Fireman's Fund do not respond to this argument.

The Mane datute at issue proves remedies that “are intended to augment damages that are
traditiondly avalable for contract or quantum meruit clams” Jenkins, 776 A.2d at 1237. In United
Satesexrel. Great Wall Constr., Inc. v. Mattie & O’ Brien Mech. Contracting Co., 2001 WL 127663
(D. Me. Feb. 14, 2001), the plaintiff brought claims under the Miller Act and a state Statute, seeking only
attorney fees and interest under the state statute, id. at *2. This court held that this represented an
impermissble attempt to expand the Miller Act remedy and dismissed the Sate statutory clam. 1d. Thus,
to the extent that IM G seeks attorney feesand interest or other pendtiesunder the Sate statute with respect
to aclam tha it may assert under the Miller Act, Jones and Fireman's Fund are entitled to summary
judgment on those claims. In addition, to the extent that the substantive claim under the date satute isthe
same as that brought under the Miller Act, the same result appearsto be required, an outcome antici pated
by IMG's assertion that its clam under the state statute is actudly for relief that is in addition to and
separate from that sought inits Miller Act dlam. However, both clamsasset forthin IMG' scross-dams
seek identical rdlief of $1,111,069. Cross-Claims 10 (Count I1) & demand for relief a 9 (Count I11). The
sole subgtantive dlegation in Count [11 isthat “the conduct of JA. Jones. . . and Fireman’sFund” “[a]s set

forth above’ violatesthe Mane gatute. 1d. 13. IMG does not attempt to explain why the asserted fact

10



that Jones never actudly clamed asum made available by the Navy which IM G apparently contendswas
part payment for work performed by IMG takes that particular sum of money outside the scope of the
Miller Act. Such asum certainly appears to be included within the remedy set forth in the Miller Act:

Every person that has furnished labor or materid in carrying out work provided

for inacontract for which apayment bond isfurnished under section 3131 of this

title and that has not been paid in full within 90 days after the day on which the

person did or performed thelast of thelabor or furnished or supplied the materid

for which the dam is made may bring acivil action on the payment bond for the

amount unpaid at the time the civil action isbrought . . . .
40 U.S.C. 8§ 3133(b)(1). Jones and Fireman's Fund are entitled to summary judgment on Count I11 of
JMG's cross-dam.
2. Count V. Jones, the only defendant against which Count IV of MG’ scross-claimisasserted, Cross
Claims 1Y 13- 18, contends that IMG may not pursue aclaim sounding in quantummeruit whenitisalso
seeking relief on awritten contract under the Miller Act. Fireman's IMG Motion at 15-16. IMG asserts
that it has established the eements of aquantummeruit dam asset forthin Associated Builders, Inc. v.
Oczkowski, 801 A.2d 1008, 1010 n.2 (Me. 2002). MG Mation at 8-13. It respondsto Jones smotion
by regating itsinitia argument and observing, briefly, that guantum mer uit clams are permitted under the
Miller Act. IMG Fireman’s Oppostion a 18-20. That response does not address the point raised by
Jones. that quantum mer uit claimsare not alowed when thereisan express contractua basisfor theMiller
Act dam.

“[T]he Miller Act does not subgtitute a cause of action in quantum meruit in derogation of the

provisions of an express contract.” United States ex rel. Mobile Premix Concrete, Inc. v. Santa Fe

Eng'rs, Inc., 515 F. Supp. 512, 516 (D. Colo. 1981). However, this court has held that “to the extent

that a remedy in quantum meruit is provided by gpplicable state contract law, such a remedy may be

11



asserted in asuit under the Miller Act.” United Statesexrel. Arlmont Air Condition Corp. v. Premier
Contractors, Inc., 283 F. Supp. 343, 348 n.8 (D. Me. 1968). Inthat case, thiscourt dlowed adefaulting
contractor whose breach of the contract was not willful and who had in good faith supplied anet benefit to
the other party to recover under the Miller Act on aguantummer uit theory. 1d. at 348-49. Inthe present
case, IMG assertsthat itsquantummer uit daimislimited to thevalue of extrawork performed “in excess
of theinitid contract price” MG Freman's Opposdition a 18. That theclamisso limited isnot apparent
from the face of the cross-clam. Cross-Claims [f 14-18. Jones contends that it is entitled to summary
judgment only because, it asserts, IMG faled to satisfy the requirements of thewritten contract. Fireman's
JMG Mation at 16. Under Premier Contractors, themerefact of such abreachisinsufficient toforeclose
aquantummer uit dlam under theMiller Act. Aslimited by MG, itsclaim would bedlowed under Mane
law even where an express contract existed. See Maine Sand & Gravel Co. v. Green & Wilson, Inc.,
133Me. 313,  , 177 A. 185, 186 (1935). Accordingly, Jonesisnot entitled to summary judgment on
Count IV on the basis of this argument.

Jones argues, in the dternative, that it is entitled to summary judgment on this count because MG
cannot proveitsdamages. Fireman'sJMG Motion at 16-19. The measure of damagesin quantummer uit
is the value of the services provided. Paffhausen v. Balano, 708 A.2d 269, 271 (Me. 1998). Jones
contendsthat IMG cannot prove any such damages because the va ue of construction services can only be
determined by an expert witness, and IMG has not designated any expert to testify about the value of the
work it contends t performed in excess of the contract price. Fireman's IMG Motion a 17-19. In
response, MG refersto itsargument that it can prove its damages with respect to Count |1 without having
designated an expert witness on the subject. IMG Fireman's Opposition at 20. However, that portion of

IMG'shrief dedswithits caculation of the extracogtsit dlegedly incurred in completing the work, not the

12



vaue bestowed by its services. 1d. a 11-16. To the extent that IMG contends that Ernest Agresto, a
certified public accountant who prepared its request for equitable adjustment but was not designated asan
expert witness, may nonetheless offer a“lay opinion” asto the “worth” of IMG's services, id. at 13, that
argument is based on aruling in acasein which the opinions were offered by thecorporate officerswhose
compensation was a issue, the individuas who had actudly rendered the servicesin question. Builders
Steel Co. v. Commissioner of Internal Revenue, 179 F.2d 377, 379-80 (8th Cir. 1950). JMG has
offered no evidence that would alow the court to conclude that Agresto himsdlf rendered the servicesthe
vaue of which isa issue in connection with thequantummeruit clam. Inaddition, the precedentia vaue
of a 1950 casededling with the need for expert testimony and the question whether lay opinion issufficient,
when the Federa Rules of Evidence which expresdy address expert testimony, F. R. Evid. 701-06, first
took effect in 1973, Federd Civil Judicia Procedure and Rules (West 2004), Rules of Evidencefor United
States Courts and Magigtrates, Historical Note, at 391, is severdly limited.

IJMG aso arguesthat Jones* admitted the reasonableness of the extra costs contained in the request
for equitable adjustment.” IMG Fireman’sOpposition at 15. It offersno authority to support thisposition,
other than an argument that, because Jones did not commit fraud by submitting MG’ srequest to the Navy,
Jones must have been vouching for its reasonableness. In any event, this argument goes to the
reasonableness of the costswhich IM G assertsthat it incurred, not the va ue of the servicesit provided over
and above the services contemplated by the written contract. MG offers no argument, let aone any
citation to authority, suggesting that its costs and the value of the servicesit bestowed are one and the same.

Because the record isdevoid of evidence asto the damages available on IM G’ squantum mer uit

clam, asit haslimited that dlaim, Jonesis entitled to summary judgment on Count IV of the cross-dam.

13



3. Count Il. Count Il of IMG's cross-dam invokes the Miller Act. Cross-Claims 116-11.° MG
contends that it is entitled to summary judgment on this count because it performed extra work with the
knowledge and acquiescence of Jones and the Navy and because the subcontract between Jonesand IMG
authorized the extrawork at issue. IMG Motion at 4-7. Jonesand Fireman’ s Fund take the position that
they are entitled to summary judgment on this count because IM G failed to comply with the subcontract’s
noticeterms, IMG'’ s claim was not authorized by Jonesin writing asrequired by the subcontract, the Navy
did not pay Jones for the claim submitted by IMG and IMG cannot prove its dameges. Fireman's MG
Motionat 6-13.

Fireman’' sFund’ smotion reieson aparticular term of the subcontract between Jonesand MG. Id.
a 6. It purportsto quotethat provision and citesto paragraph 4 of its statement of materid facts. 1d. That
paragraph, however, merdy states, infull: “The scopeand terms of the agreement between Jonesand MG
arememoriaizedinawritten Subcontract dated November 8, 2001 (the” Subcontract”). Fireman'sSMF |
4. That gatement would ordinarily be insufficient to put any provison of that document before the court,
but IMG initsresponse argues only that Joneswaived the provison by its conduct, that Jonesis estopped
from invoking the provison and that the provison was waived by circumstances. MG Freman's
Oppostion at 3-10. These arguments necessarily assumethat the provision on which Fireman' sFund relies
was in fact included in the written subcontract.’  The paragraph at issue provides, in rdlevant part:

Inthe evert of any dispute or claim by Subcontractor hereunder, noticeinwriting
of such clam shal be given to Contractor no later than seven (7) daysfollowing

8 nitstitle, Count Il statesthat it is brought against Jones, but the demand for relief at the end of the count seeks relief

against Jones, Greenwich and Fireman’s Fund. Cross-Claimsat 8-9. | will assumethat the claim is asserted against both
moving parties, Jones and Fireman’s Fund.

° IMG purports to deny paragraph 4 of Fireman’s Fund’s statement of material facts, but its denial doesnot contendthat a
written agreement did not exist. IMG Fireman’'s Responsive SMF 4. Rather, it attempts to characterize the subcontract
asa“framework” which does not memorialize al of the terms of the agreement between Jones and IMG.

14



the event, decision or other action out of which the claim arises, or such lesser

period as may be required under the Contract. Such notice shall describe such

disputeor dlamindetall. If Subcontractor failsto provide such notice, theclam

or dispute and al monetary and other relief associated therewith shall be deemed

as waived and abandoned by Subcontractor.
JA. Jones Management Services, Inc., Subcontract (Exh. A to Answer and Cross-Claims of Defendant
IJMG Excavating & Congtruction Co., Inc. (Docket No. 11)) (* Subcontract”) 1 24.

Freman' sFund citescasesin which smilar contractud walver provisonswere enforced, evenwhen

the contractor knew about the claims that the subcontractor failed to file formaly in atimely fashion, e.q.,
Allied Fire & Safety Equip. Co. v. Dick Enters., Inc., 972 F. Supp. 922, 929 (E.D. Pa. 1997); United
Satesexrel. Chase Somerset Corp. v. Becon Servs. Corp., 837 F. Supp. 461, 465 (D.D.C. 1993), but
the courtsin those cases noted that there might be circumstances under which such clauses would not be
enforced, 972 F. Supp. at 929-30 (noting factua dispute as to whether party seeking to enforce waiver
provison prevented party seeking recovery from complying with notice provison); 837 F. Supp. a 465
(noting that plaintiff offered no “legd judification to overcome the plain, unambiguous language of the
subcontract’s’ waiver provison). Here, IMG both offers legd and factud reasons why it contends the
contractua notice provision should not beenforced. Fireman’sFund contendsthat IMG " suppliesnofact .
.. that Jones somehow agreed to allow IM G to wait to submit its notice of the scope and cost of additiona
work” and “cannot point to asingle fact in the record that shows that Jones mided IMG into believing the
notice provison would not be enforced.” Reply Brief in Support of Motion for Summary Judgment of
Crossclam Defendant Fireman' s Fund Insurance Company, etc. (“Freman’sJMG Reply”) (Docket No.
120) at 3. Whiletherecord information cited by MG inthisregard isminimad, IM G Freman’ sOpposition

a 4-5, thelegd standard gpplicable to consderation of motionsfor summary judgment requiresthat IMG

be given the benefit of al reasonable inferences to be drawn from the facts a this sage. When that
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gtandard is applied here, it is not possible to conclude that Jones and Fireman's Fund are entitled to
summary judgment as a metter of law on the issues of waiver or estoppel. Fireman'sIMG Reply at 4.
Thereis sufficient evidence to the effect that IMG did not comply with the notice provison to prevent the
entry of summary judgment for IMG on Count Il aswdll.

Fireman's Fund asserts, briefly, that “no written change order was ever issued for the work for
which MG damsadditiona costs” and that MG’ sMiller Act clamistherefore barred by thetermsof the
subcontract. Fireman's IMG Mation a 9. The provison of the subcontract on which Fireman's Fund
relies provides that the contractor may order extraor additiona work, “such changesto be effective only
upon written order of Contractor.” Subcontract 8. The paragraph of its satement of materid facts on
which Fireman's Fund bases this argument is denied by IMG. Fireman's SMF § 20; IMG Fireman's
Responsive SMF 1 20. Fireman’s Fund and Jones are not entitled to summary judgment on this bas's,
because there is a disputed issue of materid fact.

Fireman’'s Fund next contends that IMG is not entitled to recover onits Miller Act claim because
the subcontract provides that Jones will pay IMG only to the extent dlowed and paid by the Navy and
Jones hasdready paid IM G more than the Navy paid Jonesfor work doneby IMG. Fireman'sMotion at
9. The provison of the subcontract cited by Fireman’s Fund in support of this argument dedls only with
progress payments. Subcontract 1 3. It is not clear from the summary judgment record whether the
payment sought by IMG initscross-clamisappropriately characterized asaprogress payment rather than
thefina payment whichisdiscussed in paragraph 4 of the subcontract. In addition, as IMG points out, the
language of the Miller Act does not suggest that a subcontractor may be barred from recovering on a
contractor’ s payment bond when the government failsto pay the contractor; it providesmerdly for recovery

by asubcontractor that has not been paid in full within 90 days after finishing thework for which payment is
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sought. 40 U.S.C. 83133(b)(1). Fireman’'s Fund does not suggest any reason why the terms of the
subcontract should overridethe statute. Inaddition, thetwo paragraphsof its statement of materia factson
which Fireman's Fund relies in support of this argument™ are denied by IMG, athough the denid of the
second of thetwo paragraphsisineffective dueto thelack of any citation to the summary judgment record.
Fireman'sSMF 11 8-9; IMG Fireman’ s Responsive SMF 1118-9."! Both paragraphs are necessary tothe
success of Fireman's Fund's argument, o it is not entitled to summary judgment on this basis.

Findly, Fireman's Fund contends thet it and Jones are entitled to summary judgment on thisclam
because IM G has not identified an expert witnessto testify asto itsdamages. Fireman’sMotion at 10-13.
IMG responds that Ernest Agresto will offer testimony about its damages and that “[t]he inquiry into
Agresto’squdifications as an expert isan issueto beresolved at trid.” IMG Fireman's Opposition at 11.
This response fails to address the issue raised by Fireman's Fund. In this court, parties are required to
designatewitnesseswho will offer expert testimony &t trid by adate specified in the scheduling order. MG
apparently did not so designate Agresto. Whether heisqudified to offer expert testimony isnot theissue.
Nor istheweight to be accorded Agresto’ stestimony, another issueto which IM G devotes someeffort, id.
at 14-15, beforethe court a thistime. Perhaps recognizing the tenuousness of its position, IMG contends
that Agresto’s opinion as to the cogts sought by IMG is admissible as lay witness opinion because he

prepared the request for equitable adjustment that apparently includesall of the costs now sought by IMG.

1 Mistakenly identified as “ Defendants [sic] SMF.” Fireman’sMotion at 9.

" IMG cites only to the cross-claim of Jones against IMG in support of its denial of paragraph 8. JMG Fireman's
Responsive SMF 8. Ordinarily, citation to an unverified pleading is insufficient to support adenial responding to a
particular paragraph in a statement of material facts, but in thisinstance the statement in the pleading of Jones, one of the
parties seeking summary judgment on the basis of the assertions in the denied paragraph, can only be deemed an
admission by Jones. Answer of J.A. Jones Management services, Inc., etc. (Docket No. 16), Cross-Claim of JA. Jones
Management Services, Inc. Against IMG Excavating & Construction Co., Inc., 6. Neither Jones nor Fireman'sFundis
entitled to summary judgment on the basis of afactual assertion at odds with its own pleading, in the absence of any
acknowledgement of and explanation for the variance.
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Id. at 12-14. Whilel agree with IMG that Agresto “is certainly competent to testify asto how the REA
was prepared, and also the REA’ scontent,” id. at 13- 14, thefact that he prepared this document does not
mean, contrary to MG’ sassumption, that he“rendered the services’ that arethe subject of IMG' sclamor
that he was familiar with the nature of the work done by IMG and its vaue, in the language of Builders
Sedl, the 1950 case on which MG relies.

Fireman’'s Fund asserts, Fireman'sJMG Motion at 10, without citation to authority, that MG mugt
show that the amount which it seeks under the bond is reasonable? and that thework which it performed
for which it seeks payment was necessary. M G has made no showing that Agresto may offer an opinion
on dther point asalay witness. Thegoverning rule providesthat awitnesswho isnot testifying asan expert
may tedtify “in theform of opinionsor inferences’ when those opinionsor inferencesare“rationdly based on
the perception of thewitness’ and “ not based on scientific, technicdl,, or other specidized knowledge.” Fed.
R. Evid. 701. A statement by Agresto that thework performed by IM G on the Project was* necessary” or
that the amount it sought as payment for that work was*“ reasonable’ would be astatement of opinion(oran
inference) that could only be based on specialized knowledge and would not be based on Agresto’sown
direct perception.

However, Fireman's Fund's assumption that IMG mugt prove that the amounts which it seeks
under the Miller Act are reasonable and that the work it performed was necessary isnot supported by case
lawv. See, e.g., United States ex rel. Wallace v. Flintco Inc., 143 F.3d 955, 966-67 (5th Cir. 1998)
(Miller Act damages must be based on actua |abor, materia and equipment costs which subcontractor had

expended; citing casesin which tota cost method used to calculate damagesin Miller Act cases); United

124 MG agrees that the work performed would have to be reasonable.” JMG Fireman’ sResponsive SMF { 22.
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Satesexrel. Taylor & Polk Constr., Inc. v. Mill Valley Constr., Inc., 29 F.3d 154, 160-61 (4th Cir.
1994) (measure of damagesto subcontractor in Miller Act caseisamount spent in performance of contract
plus logt profit and overhead). In the absence of authority supporting the basic assumption underlying
Fireman’'s Fund's argument, | cannot recommend that summary judgment be grarnted on this basis.
4. Count I. Count | of the cross-claim seeks contribution and indemnity from Jones and Fireman' s Fund.
Cross-Clams 11 1-4. Freman’s Fund makes the same arguments with respect to its motion for summary
judgment on this count as it mekes in support of its motion with respect to Count Il. Freman's MG
Motion at 513. For the reasons et forth in my discusson of Count Il of the cross-clam above, |
recommend that the motion be denied with respect to Count | as well.
B. Cross-Motions of Plaintiff, Fireman’'s Fund and Greenwich

The plaintiff seeks summary judgment on Counts I, 1I, 1I1, V and VI of its second amended
complaint againg IM G, Fireman’s Fund and Greenwich. Plaintiff Doten’ s Congruction, Inc.’ sMaotion for
Summary Judgment, etc. (“Plaintiff’s Motion’) (Docket No. 66) at 1. Count | asserts aclam under the
Miller Act againg dl of these defendants but the plaintiff seeks summary judgment only againgt Fireman's
Fund; Count 11 assertsaclam under 10 M.R.SA. 8 1111 against al of these defendants, but the plaintiff
seeks summary judgment only againgt IMG and Greenwich; Count |11 assertsaclam in quantummeruit
againg dl of these defendants, Count V aleges breach of contract againgt MG, but the plaintiff seeks
summary judgment against al of these defendants;™® and Count V| aleges that Greenwich breached its
obligations under abond issued to IMG. Second Amended Complaint, etc. (“Complaint”) (Docket No.

34) 11113-22, 28-37; Plantiff sMotiona 2. Fireman's Fund seekssummary judgment on dl countsof the

'3 Because the second amended complaint asserts Count V only against IMG, | will not consider further the plaintiff’'s
(continued on next page)
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second amended complaint thet are asserted againgt it (Counts I1V).** Fireman's Fund Insurance
Company’s Mation for Summary Judgment Againg Plantiff Doten's Congruction, Inc. (“Fireman's
Doten’s Mation”) (Docket No. 76) at 1-2. Greenwich seeks summary judgment on dl clams asserted
agang it in the second amended complaint (Counts I-1V and VI). Greenwich Insurance Company’s
Motion for Summary Judgment Againg the Plaintiff, etc. (“Greenwich Maotion”) (Docket No. 72) at 1-2.
1. Claims Against Fireman’s Fund. The plaintiff “doesnot contest” Fireman's Fund' s argument thet it
and Jones are entitled to summary judgment on Count Il of the second amended complaint and that
Fireman's Fund is entitled to summary judgment on Count IV. Paintiff’s Objection to Fireman’s Fund
Insurance Company’s Motion for Summary Judgment, etc. (“Plaintiff’ s Fireman’s Opposition”) (Docket
No. 103) at 2 n.1. Count Il asserts aclam under Mane' s prompt payment statute, and for the reasons
discussed abovein Section 111(8)(2) of thisrecommended decision, | concludethat the Miller Act preempts
that state-law claim under the circumstances of thiscase. Count IV assertsaclamunder 24-A M.R.SA. 8
2436-A, agate satute which provides acause of action to personsinjured by certain actionstaken “ by that
person’ sowninsurer.” Theopinion of thiscourt which | discussed in connection with the prompt- payment
datute dedls explicitly with section 2436-A, finding itsinvocation by aparty seeking also to recover under
the Miller Actto be aforbidden attempt to expand the Miller Act remedy. Great Wall, 2001 WL 127663
a *2. Freman's Fund is entitled to summary judgment on Counts Il and IV of the second amended
complaint, and Jones is entitled to summary judgment on Count 1.

a. Count |

reguest in its motion that summary judgment be entered on this claim against Fireman’'s Fund and Greenwich aswell.
¥ According to counsel for Fireman’ s Fund, this motion is to be construed as being brought by Jones aswell. Docket
No. 128.
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In response to the plaintiff’s argument with respect to the notice it provided, Fireman’s Fund has
withdrawn itsmotion for summary judgment on Count | of the second amended complaint. Freman'sFund
Insurance Company’s Reply in Support of Its Motion for Summary Judgment Againgt Plaintiff Doten's
Congtruction, Inc. (*Fireman’s Doten’ sReply”) (Docket No. 125) a 2. The notice argument wasthe only
opposition offered to the plaintiff’ s motion for summary judgment on this count, Fireman’s Fund Insurance
Company’s Oppodition to Motion for Summary Judgment of Doten’s Congtruction, Inc. (“Freman’s
Doten’s Oppodition”) (Docket No. 92) at 4-5, but this court must nonetheless consider the merits of that
portion of the plaintiff’ smotion, Lopez v. Corporacion Azucarera de Puerto Rico, 938 F.2d 1510, 1517
(1t Cir. 1991).

The plaintiff contends that it is entitled to summary judgment on Count | of the second amended
complaint, which seeks recovery under the Miller Act on the payment bond issued by Fireman’s Fund to
JMG, because it has submitted undisputed evidence that it met the requirements for recovery on such a
cam. Pantiff sMotion a 3. The governing section of the Miller Act provides, in rdlevant part:

Every person who has furnished labor or materid in the prosecution of the
work provided for in [any] contract [for the congtruction, dteration, or repair of
any public building or public work of the United States], in respect of which a
payment bond isfurnished . . . and who has not been paid in full therefor before
the expiration of a period of ninety days after the day on which the lagt of the
labor was done or performed by him or materia was furnished or supplied by
him for which such daim is made, shdl have the right to sue on such payment
bond for the amount, or balance thereof, unpaid at the time of ingtitution of such
auit and to prosecute said action to find execution and judgment for the sum or
aums judly due him: Provided, however, Tha any person having direct
contractud relaionship with a subcontractor but no contractual relationship
express or implied with the contractor furnishing said payment bond shal have a
right of action upon the said payment bond upon giving written notice to said
contractor within ninety days from the date on which such person did or
performed thelast of thelabor or furnished or supplied thelast of the materid for
which suchdamismeade. . ..
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40 U.S.C. § 270b(a) (parenthetica materid taken from40 U.S.C. § 270a(a)). The plaintiff supplied both
labor and materids to the Project. Doten SMF {112, 7, 9-10; Fireman’ sDoten Responsve SMF 112, 7,
9-10. All of the labor and materids supplied by the plaintiff were satisfactory to IMG, and MG
acknowledgesthat the plaintiff isentitled to be paid. Doten SMF ] 12; Fireman’ s Doten Responsive SMF
1 12; MG’'s Doten Responsve SMF § 12. Freman's Fund concedes that the plaintiff’s work was
performed in a satisfactory manner. Doten SMF [ 12; Fireman's Doten Responsive SMF § 12. The
plantiff filed a timely proof of clam with Fireman's Fund onitsbond. 1d. §13. Freman's Fund was
aware of the plaintiff’s dam within days after the plaintiff notified Jonesthat it had not been paid by IMG.
Id. Doten'slast day of work on the Project was in January 2003 and it initiated this action on June 2,
2003. Id. 115. Thetotd unpad principa baance currently owed to the plaintiff in connection with the
Project is $86,354. Id. 7 11.
To establish a clam under section 270b(a),

a labor or materia supplier must prove that (1) the labor or materids were

supplied in prosecution of thework provided in the contract; (2) the supplier has

not been paid; (3) the supplier had agood faith belief that thelabor or materias

were intended for the specified work; and (4) the jurisdictional requisites of the

Miller Act have been met.
United States exrel. Polied Envtl. Svs., Inc. v. Incor Group, Inc., 238 F.Supp.2d 456, 460 (D. Conn.
2002); United States Dep’t of Navy ex rel. Andrews v. Deltra Contractors Corp., 893 F. Supp. 125,
130 (D.P.R. 1995). The juridictiond requidte at issue is timely and adequate notice, Incor, 238

F.Supp.2d at 460, an issue no longer disputed by Fireman's Fund and for which evidence has been

submitted. Sufficient undisputed evidence has aso been submitted on the other dements of this daim.™

> The plaintiff’s good faith belief that its labor and materials were intended for the Project may easily beinferred from the
(continued on next page)
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Accordingly, on the showing made, the plaintiff isentitled to summary judgment againgt Fireman’sFund on

Count | of the second amended complaint.

b. Count Il

Remaining for congderation on the cross-motions of the plaintiff and Fireman’sFundisCount 111,
which assertsadam in quantummeruit. Complaint 1118-22. The plaintiff contendsthat it may recover
agang asurety in quantum meruit as“aMiller Act damant.” Plaintiff’ sMotion a 8. However, it offers
no reason why Fireman's Fund should be so held liable, asserting only that it may be. Id. at 89. In
response, Fireman’ s Fund rlieson itsargumentsin support of itsown motion for summary judgment onthis
count. Fireman'sDoten’ sOppositionat 6. [n support of itsown motion, Fireman’ s Fund contendsthat the
plaintiff cannot sate aquantum meruit claim againg Jonesand that it cannot provethevaueof itsservices
becauseit has not designated an expert witness. Fireman’sDoten’ sMotion at 9-14. Theplantiff responds
that it need not prove that it is entitled to recover directly from the prime contractor in order to pursue a
guantummeruit clam againg Fireman sFund but merely that itsclam comeswithintheterms of theMiller
Act bond and that it need not offer expert testimony in order to recover onitsquantummeruit dam under
Mainelaw. Pantiff’s Fireman’'s Oppostion a 5-8.

The problem with the initid arguments of both Fireman’s Fund and the plaintiff isthat Count 111 is
not brought under the Miller Act. Onitsface, itisastate common-law clam. Complaint f{118-22. Asthe

parties appear to acknowledge in their arguments concerning the need for expert testimony, Maine law

undisputed facts in the summary judgment record concerning the plaintiff’ sinvolvement in the Project.
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governsthisclam. Totheextent that the plaintiff meansto assert aseparate Miller Act clamin Count 111, it
cannot recover twice under the Miller Act, and | have dready recommended that summary judgment be
entered for the plaintiff againgt Fireman’s Fund on Count |, which clearly does present aMiller Act clam
by its terms.  Any Miller Act argument raised in connection with Count 111 is therefore moot. | will
accordingly address Count |11 only asastate-law dam, and the only dispute presented by the partiesinthis
regard concerns the need for expert testimony to prove damages.*®

Maine law is not particularly clear on this point. In Jenkins, a case on which the plaintiff relies,
Paintiff’ s Fireman's Oppaosition at 6- 7, the evidence conddered by thetrid court in determining damages
on aquantum mer uit theory in acongruction casewas“thetestimony of [the plaintiff’ g representatives,”
776 A.2d at 1236. Fireman's assertion that these representatives “ could have (and should have) been
designated as expert witnesses,” Fireman'sDoten’ s Reply at 3, isnot helpful. From all that gppearsin the
opinion, the actud testimony on which the trid court relied could have been provided by employees or
officersof the plaintiff without the need to characterize them asexpert witnesses. 776 A.2d at 1233 (initidly
agreed- upon compensation, plaintiff’ stotal claimed labor cogts, determination that plaintiff claimed inflated
premium pay rate, certified payralls, profit and overhead factor of 30%). Even in the case law cited by
Fireman’'s Fund, a claimant was alowed to prove the reasonable vaue of its services for purposes of a
guantummeruit claim through the testimony of witnesseswho had expertisein the subject matter and firgt-

hand knowledge of the services that were rendered. H.H. Roberston Co. v. V.S DiCarlo Gen.

18| note that a claim for quantum meruit under Maine law requires proof that the plaintiff rendered services to the
defendant. Paffhausen, 708 A.2d at 271. Neither party has offered any authority to support the proposition that asurety
may be held liable on aquantum mer uit claim under Maine law when the plaintiff provided no servicesto the surety. See
generally Larkin Enters., Inc. v. Manafort Bros., Inc., 2002 WL 31236084 (Me. Super. Sept. 13, 2002), at * 3 (declining to
extend quantum mer uit claim to owner of property when subcontractor plaintiff had direct contractual relationship only
with contractor).
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Contractors, Inc., 950 F.2d 572, 576 (8th Cir. 1991) (Missouri law). Fireman’ soffersno bassonwhich
this court may reasonably conclude that the plaintiff’s employees and officers could not so testify in this
case.

The plaintiff contendsthat it and IM G agreed on afixed hourly rate for itswork on the Project and
that this, dong with factud testimony regarding the number of hours worked, is dl that its required to
establish the reasonable vaue of itslabor.™” Doten’ s Fireman’s Opposition at 8; see also Doten’ sSMF 1]
6-7, 9-11; Fireman’'s Doten’ s Responsive SMF {1 6-7, 9-11. Maine caselaw cited by Fireman’'s Fund
merely showsthat expert opinion was offered with respect to damagesin certain quantummer uit cases; in
none of those cases did the Law Court hold or even indicate that expert testimony was required. Maine
case law does suggest that inferentid judgments about the value of improvements may be made for
purposes of unjust enrichment or quantum meruit clams when proof of actua costs or cash outlays is
presented. Landryv. Landry, 697 A.2d 843, 845 (Me. 1997) (unjust enrichment); A.F.A.B. v. Town of
Old Orchard Beach, 657 A.2d 323, 325 (Me. 1995) (same); Belanger v. Haverlock, 537 A.2d 604,
606 (Me. 1988) (quantum meruit). Thiswould gppear to be a particularly vaid approach when the
partieshave agreed to certain chargesfor the hoursand materials. Under the circumstances, | concludethet
Fireman’s Fund in not entitled to summary judgment on Count 111 of the second amended complaint dueto
the lack of a designated expert witness on damages.

2. Claims Against IMG. The plaintiff seeks summary judgment againg MG on Counts 1I-111 and V.

Plaintiff’sMotion at 2.

Y The plaintiff asserts that this analysis would also establish the reasonable value of the materialsit supplied, Doten’s
Fireman’'s Opposition at 8, but | fail to see how evidence of hourly labor rates and hours worked could do so. However, it
is clear that the plaintiff provided IM G with its actual material costs and that the parties agreed that the plaintiff would be
paid those costs “ plus an agreed-to markup.” Doten’s SMF | 6; Fireman’'s Doten’ s Responsive SMF 1 6.
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With respect to Count 11, which seeks recovery under Maine's prompt payment statute, 10
M.R.SAA. 8 1111 et seq., Complaint 11 16-17, the plaintiff contendsthat it isentitled to recover pendties
and attorney feesfrom IMG asaresult of waiting “for monthsto be paid for work that no one disputeswas
promptly and properly performed,” Plantiff sMation a 9. It pointsout that, pursuant to 10 M.R.SA. 8
1114(2), asubcontractor must pay a sub-subcontractor’ sinvoiceswithin twenty daysof recaipt if it fallsto
disclose to the sub-subcontractor the due date for receipt of payments from the owner, and asserts that
neither Jones nor IMG made such adisclosuretoit. 1d. a 10. The plaintiff contendsthat it has submitted
undisputed evidencethat provesal of the e ements of aguantummeruit clam under Manelaw, thecdam
asserted in Count 111. 1d. at 7-8. Findly, it assartsthat it is entitled to summary judgment on Count V,
which aleges breach of contract, because“ IMG does not disputethat it owes Doten the $86,354 principa
balance pursuant to the parties contract.” Id. at 6. IMG provides a Single response to each of these
arguments: that adispute of materid fact exists asto the payment termsof the contract. Objectionsof MG
Excavating and Congtruction Co., Inc. to the Motion for Summary Judgment of the United States of
America, etc. (“IMG Doten’s Opposition”) (Docket No. 94) at 2-5.

Specificaly, IMG contends that, while the ord agreement between it and the plaintiff originaly
provided “that Plaintiff would invoice IMG on atime and materids bass” the method of payment was
modified “on or about August 8, 2002.” Id. at 3. After themodification, IMG contends, the parties agreed
that “IMG would pay Plantiff for the monthly invoices submitted by Plaintiff to MG ‘as IMG recelvesit's
[sic] check form JA. Jones’” 1d. a 3-4. Insupport of thisassertion, IM G cites paragraphs 7-11 and 17-
20 of the statement of materid facts that it submitted in opposition to the plantiff’ smotion. 1d. at 3-5.

Paragraphs 7- 11 are IM G’ sresponsesto paragraphs of the plaintiff’ sstatement of materid facts. Plaintiff’'s

26



SMF q 7-11; IMG'’s Doten Responsive SMF 1 7-11." Paragraph 10 of IMG'’s response must be
disregarded because it is unaccompanied by any citation to the summary judgment record. Only the first
sentence of paragraph 11 of IMG'’ s response supports its argument on this issue; the second sentence of
paragraph 11 is unaccompanied by any citation to the summary judgment record and accordingly will be
disregarded. Paragraphs 17-20, which appear in a statement of additiond facts submitted by MG, are
clearly and correctly disputed by the plaintiff. Statement of Additiona Facts of IMG Excavating and
Congtruction Co., Inc. (included in IMG’ s Doten Respongive SMF, beginning at [3]) 111117-20; Rantiff's
Reply Statement of Materid Factsto IMG Excavating & Congtruction Co., Inc.’s Opposing Statement of
Material Facts, etc. (Docket No. 116) 11 17- 20.

JMG does not explain how this disputed modification bars the plaintiff’s specific cdams. The
plantiff’s reply memorandum addresses only its clam under Man€e' s prompt payment statutory scheme,
whichissat forthin Count 11. Plaintiff’ sReply toJM G Excavating & Construction Co., Inc.’s Objection to
Faintiff’s Motion for Summary Judgment, etc. (“Plantiff’s MG Reply”) (Docket No.115) at 2-7. The
plaintiff contendsthat 10 M.R.S.A. 8 1114(2) precludes any consderation of the actud payment terms of
the contract atissue. 1d. at 4. That section of the Maine prompt payment statutes provides:

Notwithstanding any contrary agreement, a.contractor or subcontractor
shdll disclose to a subcontractor or materia supplier the due date for receipt of
payments from the owner before a contract between those parties is entered.
Notwithstanding any other provison of this chapter, if a contractor or
subcontractor fails to accurately disclose the due date to a subcontractor or

supplier, the contractor or subcontractor isobligated to pay the subcontractor or
supplier asthough the 20-day due datesin section 1113, subsection 3 were met.

18 To the extent that IMG intends to rely on factual statementsincluded in its qualificationsor deniasof paragraphsinthe
moving party’ s statement of material factsin support of its arguments, rather than merely to show that facts on which the
moving party relies are disputed, the better practice would have been to repeat those facts inits own separate statement
of additional material facts.
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10M.R.SA. 81114(2). Subsection 3 of section 1113 provides. “ Except as otherwise agreed, payment of
interim and find invoicesis due from the owner 20 days after the end of the billing period or 20 days after
ddivery of the invoice, whichever islater.” The plantiff relies on paragraph 8 of its Satement of materia
facts, Fantiff’s MG Reply at 4, which states:

Prior to hiring Doten onthe Project, IM G never disclosed to Doten the due date

for receipt of payments from JA. Jones or the Navy, nor did IMG otherwise

describe to Doten its specific payment arrangements with those parties.
FPantifffsSMF 8. JMG’sresponse to that paragraph is the following:

Qudified. Theonly certainty with respect to the progress of the Brunswick NAS

Project wasthat it had to be completed prior to September 2002. Exhibit A at

14.
IMG's Doten’s Responsive SMF §8.*° This qudlification cannot reasonably be construed to congtitute a
denid of the assertion that IM G did not make the disclosure required by Maine' s prompt payment statute.
That isthecrucid fact for purposesof 10 M.R.SA. §1114(2). The gatute explicitly prohibitsmodification
of its terms by any agreement between a subcontractor and its subcontractor or materia supplier.
Accordingly, the plaintiff is entitled to summary judgment against IMG on Count I1.

With respect to Count 111, the quantum meruit dam, the plantiff contendsthat it supplied labor
and materidsto IMG “withitsclear knowledge and consent” and that “[t]hereis no disputethat the parties
[sic] contemplated that Doten would be paid for itswork,” thus establishing the elements of such aclam.
FAantiff sMotion at 8. It relies on paragraphs 2, 10 and 12 of its Satement of materia facts. 1d.

A vdid daminguantum meruit requires. that (1) serviceswere rendered to

the defendant by the plaintiff; (2) with the knowledge and consent of the
defendant; and (3) under circumstancesthat make it reasonablefor the plaintiff to

expect payment.

9 Exhibit A to Docket No. 95 is the affidavit of Brian D. Gro. It has no paragraph 14.
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Paffhausen, 708 A.2d at 271 (citation and internal quotation marksomitted). The cited paragraphs of the
plantiff’s satement of materid facts establish that MG hired the plaintiff as a second-tier subcontractor,
that IMG has paid the plaintiff part of the value of the labor and materids which it supplied and that IMG
“acknowledgesthat Dotenisentitledtobepaid.” Plaintiff sSSMF 2, 10, 12; MG’ sDoten’ sRespansve
SMF 11 2, 10, 12. Wereit not for the disputed evidence offered by IMG to the effect that the plaintiff
agreed that it would not be paid further until MG was paid by Jones or the Navy, the plaintiff might be
correct. However, that evidence, if credited, would alow afactfinder to conclude that the circumstances
did not makeit reasonablefor the plaintiff to expect payment unlessand until IM G had itsdlf beenpaid. For
that reason, the plaintiff is not entitled to summary judgment on Count 111 against MG.

With respect to Count V, the plaintiff contends that it is entitled to summary judgment because
“IJMG does not dispute that it owes Doten . . . $86,354 . . . pursuant to the parties' contract.” Plaintiff’'s
Motion at 6. It relieson paragraphs2, 7 and 10-11 of its statement of materid facts. Paragraph 11, which
assarts that “[t]he total unpaid principa baance currently owed by IMG to Doten in connection with the
Project is $86,354.00,” Plaintiff's SMIF q 11, is properly denied by IMG, IMG's Doten’ s Responsive
SMF 111, which assertsthat thisamount isnot “owed . . . yet” because of the parties’ alleged modification
of the contract’ s payment terms. Accordingly, the plaintiff isnot entitled to summary judgment on Count V,
which is asserted only againg IMG.
3. Claims Against Greenwich. Theplaintiff seekssummary judgment againgt Greenwich on Countsl|, 111
and VI. Pantiff’sMotion a 2. Greenwich seeks summary judgment againg the plaintiff on Counts|-1V
and V1, dl of the counts asserted againgt it in the complaint. Greenwich Motionat 1-2. Inresponse, the

plaintiff “does not contest Greenwich’'s arguments’ with respect to Count IV. Paintiff’s Objection to
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Greenwich Insurance Company’ sMotion for Summary Judgment, etc. (“ Doten’ s Greenwich Opposition™)
(Docket No. 106) a 2 n.1. For the reasons set forth in my discussion of Count IV with respect to
Fireman's Fund above, | recommend that summary judgment be entered for Greenwich on Count IV. [will
addressfirgt the arguments made by Greenwich and the plaintiff thet are specific to each of the counts till at
issue and then cond der an argument made by Greenwich which it contends entitlesit to summary judgment
on dl of the counts.
a. Count |

Count | assartsaMiller Act claim againgt Greenwich. Complaint 1113-15. Greenwich contends
that it isentitled to summary judgment on this claim because the bond whichit issued to IMG “isacommon
law bond and not governed by theMiller Act.” GreenwichMotionat 11. The plaintiff doesnot respond to
thisargument, which isunsupported by any citation to the summary judgment record. Noneof theentriesin
the statement of materid facts submitted by Greenwich would alow areasonablefactfinder to infer that the
bond at issue was not governed by the Miller Act. The bond itself does not disclaim applicability of the
Miller Act or otherwise demondrate on its face any reason why the Miller Act should not apply.
Subcontract Payment Bond (“Greenwich Bond”) (Exh. Jto Affidavit of Eric H. Loeffler in Support of
Greenwich Insurance Company’ sMation for Summary Judgment Against the Plaintiff (Docket No. 75). In
the absence of both developed argument and evidentiary support, Greenwich is not entitled to summary
judgment on Count | on this basis.

b. Count Il

Greenwich contends that it is entitled to summary judgment on Count 11 of the second amended

complaint because it “is not responsible for any aleged violations of the Prompt Payment Statute by its

principd, MG.” GreenwichMotionat 11. Inthedternative, it contendsthat it isnot liablefor any punitive
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damagesor pendtiesthat may beincurred by MG “in the absence of any gatutory provisonimposing such
ligbility onthesurety.” 1d. Greenwich basestheformer argument solely on thelanguage of thebond, which
makes it “ligble for the payment of ‘labor and materid used or reasonably required for use in the
performance of the Subcontract.”” 1d. Theplaintiff respondsthat the bond allows an unpaid subcontractor
to recover “dl sumsasmay bejustly due’ and that language must be read to include interest, pendtiesand
legd fees. Doten Greenwich Oppodtion a 8. Initsown motion onthiscount, the plaintiff contendsthat a
aurety’s liability must be coextensive with thet of its principd, citing a case from the Cdifornia courts.
Haintiff sMotion at 11.

| agree with the plaintiff’s interpretation of the language of the bond. The language cited by
Greenwich merdly providesthat Greenwichwill not pay if IMG promptly pays al damantsfor al labor and
materia used or reasonably required for use in the performance of the clamant’s subcontract with IMG.
Greenwich Bond. The bond goes on to provide that claimants who have not been paid in full by acertain
time may sue on the bond “for such sum or sums as may bejustly duecdamant.” 1d. Thislanguage cannot
reasonably be read to absolve Greenwich of ligbility for IMG' s late payment under the Maine statute.

The Cdifornia case cited by the plaintiff construes only Cdifornialaw. T & R Painting Constr.,
Inc. v. &. Paul Fire & MarineIns. Co., 29 Ca.Rptr.2d 199, 202 (Ct. App. 1994). Neither party cites
any authority on the question whether Mainelaw imposesliability on asurety that is coextensvewith that of

its principd, but ancient case law suggests that it does. Foxcroft v. Nevens, 4 Me. 72,1826 WL 307 at

% Greenwich’s citation to Chadwick-BaRoss, Inc. v. T. Buck Constr., Inc., 627 A.2d 532, 536 (Me. 1993), for the
proposition that a statutory right to recover attorney fees “will be found only in the clearest kind of language,”

Opposition of Greenwich Insurance Company to Plaintiff Doten’s Construction, Inc.’s Motion for Summary Judgment
(Docket No. 100) at 3, a case in which a completely different state statute was at issue, adds nothing to the court’s
consideration of thisissue. In any event, the Maine statute at issue does clearly provide aright to recover attorney fees.
10M.R.SA. § 1118(4).
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*2 (1826). Inany event, Greenwich doesnot redly arguethat thisisnot thecase. Instead, it contendsthat
it may only be hdd ligble for pendties or punitive damagesimposed on MG if thereisastatute specificaly
imposing such ligdility on a surety.  Since Man€'s prompt payment statute imposes only pendties —
interest, a pendty and attorney fees— this argument addresses Count 11 initsentirety. 10 M.R.S.A. 88
1114(4), 1118(2), (4). Again, neither party cites any Maine authority on this point. The caselaw from
other states cited by Greenwichis persuasive, however, becausethe“generd rul€’ cited in those cases—
that asurety may not be held liablefor punitive damages or pendtiesin the absence of agpecific statutory or
contractud obligation imposing such ligbility or evidence that it authorized or participated in the act of its
principd — isnot limited to the laws of asingle date. See Deanv. Seco Elec. Co., 519 N.E.2d 837, 840
(Ohio 1988); Butler v. United Pac. Ins. Co., 509 P.2d 1184, 1185 (Or. 1973) (citing Restatement of
Security). Greenwich is entitled to summary judgment on Count 11.
c. Count I11

The plaintiff contends that it is entitled to summary judgment against Greenwich on Count 111
because a surety’s ligbility is coextensve with that of its principa, and MG is lidble to the plaintiff in
guantum meruit. Plantiff's Motion & 8. My condudon that the plantiff is not entitled to summary
judgment againgt IMG on this basis, discussed above, means that the plaintiff is not entitled to summary
judgment againgt Greenwich on this count on the only bass offered by the plaintiff.

Greenwich makes no independent argument with respect to Count 11 in its motion for summary
judgment.

d. Count VI
The plaintiff assartsthat it is entitled to summary judgment on Count V1, which dleges breach of

Greenwich's bond, Complaint 1 33-37, because IMG breached its contract with the plantiff and
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Greenwich' s liahility is coextensve with that of IMG. Plantiff’sMotion at 6-7. Sincel have determined
that the plantiff is not entitled to summary judgment againg MG on Count V, which dleges breach of
contract by MG, the plaintiff is not entitled to summary judgment on Count VI on the basis of MG's
dleged lidbility, the only basis presented by the plaintiff.

Greenwich makes no independent argument with respect to Count VI in its motion for summary
judgment.

e. All Counts

Greenwich contendsthat it isentitled to summary judgment on dl remaining counts asserted agangt
it (Countsl, 111, 1V and V1) because its obligations under the bond were discharged as amatter of law due
to amaterid ateration of the subcontract between the plaintiff and IMG. GreenwichMotionat 3-10. This
argument is based on the change from the Oest design for the Project to the Becker design. 1d. at 6. Itis
an affirmative defense. Answer of Greenwich Insurance Company, etc. (Docket No. 19), Ninth Affinreive
Defense, a 7. Under Mainelaw, “[tlhe principleisdementary that any materid dteraioninthetermsof a
contract for the performance of which asurety isbound, if made without the surety’ s consent, releaseshim
from liadlity.” Maine Cent. R. R. Co. v. National Sur. Co., 94 A. 929, 931 (1915). Theburdenisthus
on Greenwich to prove that the changein design for the Project wasamaterid dteration inthetermsof the
contract between the plaintiff and MG, for which its bond was issued, and that the change was made
without Greenwich’sconsent. See Federal Refin. Co. v. Klock, 352 F.3d 16, 31 (1st Cir. 2003) (burden
of proof fdls on party asserting affirmative defense).

Greenwich mentions the second element of its burden of proof only in passing, asserting that “[t]he
record contains no evidence that Greenwich was either aware of or consented to theradical ateration of the

Subcontract.” Greenwich Motion at 7. That isnot the gppropriate test for summary judgment on aclam
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on which Greenwich, the moving party, bears the burden of proof at trid. On the issue of Greenwich's
consent to any materid dteration in the terms of the underlying contract, it is incumbent on Greenwich,
which must know whether or not it did in fact consent, toincludein the summary judgment record evidence
on that point. It has not done so; nothing in the statements of materid facts thet it has submitted may
reasonably be construed to address this point. Thelack of evidence on this point makesit unnecessary to
consder the issue that is extensvely debated by the parties, whether the change in design represented a
meaterid dterationinthetermsof the underlying contract. EEOC v. Unién Independiente dela Autoridad
de Acueductosy Alcantarillados de Puerto Rico, 279 F.3d 49, 55 (1st Cir. 2002) (if summary judgment
movant has burden of proof on issue, it cannot prevail unless evidence that it provides on the issue is
condusve). Greenwich isnaot entitled to summary judgment on the basis of its affirmative defense.
V. Conclusion

For the foregoing reasons, | recommend that (i) the motion of IMG Excavating and Congtruction
Company, Inc. on Counts I1-1V of its cross-claim (Docket No. 131) be DENIED; (i) themotion of JA.
Jones Management Services, Inc. and Fireman’s Fund Insurance Company for summary judgment on al
counts of IMG’s cross-claim (Docket No. 81) be GRANTED asto Counts|l and I11 of thecross-dam
and otherwise DENIED; (iii) the plantiffs motion for summary judgment (Docket No. 66) be
GRANTED asto Count | of the second amended complaint against defendant Fireman’ s Fund Insurance
Company and as to Count |11 of the second amended complaint against defendant IMG Excavating and
Congtruction Company, Inc. and otherwiseDENI ED; (iv) themotion of JA. JonesManagement Sarvices,
Inc. and Fireman’ s Fund Insurance Company for summary judgment (Docket No. 76) beGRANTED as
to Counts Il and 1V of the second amended complaint and otherwise DENIED; and (v) the maotion of

Greenwich Insurance Company for summary judgment (Docket No. 72) beGRANTED asto Count |1 of
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the second amended complaint and otherwise DENIED. The motion of Fireman's Fund Insurance
Company to deem certain facts admitted (Docket No. 123) is DENIED. Remaining for trid, if the court
adopts my recommendations, will be Count | of the second amended complaint againgt defendants IMG
and Greenwich; Count 111 againgt al defendants, Count 1V against defendants IM G and Greenwich; Count
V agang defendant IMG; and Count V1 againgt Greenwich; and Count | of the cross-clam against Jones,

Greenwich and Fireman's Fund and Count 111 of the cross-dlam againgt Greenwich.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to de novo review by
the district court and to appeal the district court’s order.

Dated this 17th day of November 2004.
/s David M. Cohen

David M. Cohen

United States Magidtrate Judge
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